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Iraq became an independent Kingdomin 1932. It was claimed as
“republic” in 1958, but in actuality aseriesof military strongmen have
ruled the country sincethen, thelatest being SaddamHussain. Territorial
disputeswith Iranled to aninconclusive and costly eight year war (1980-
88). In August 1990 Iraq seized Kuwait. But wasexpelled by US-led,
UN coalitionforcesduring January-February 1991. Following Kuwait’s
liberation, the UN Security Council (UNSC) required Iragto scrap all
weapons of massdestruction and long range missilesand to allow UN
verificationinspection. Theinspection and verification should havebeen
donewholly under the supervision of UN impartially and to takeit to
logical conclusion but unfortunately it wastaken over by USA and started
imposing itswill on UN whichisevident by:

Thelragi dictator must not be permitted to threaten Americaand
theworldwith horrible poisonsand diseases and gasesand atomi c weapons.

(George W. Bush, 7 October 2002)

| think unless the United Nations shows some backbone and
courage, it could render the Security Council irrelevant.

(George W. Bush, 17 February 2003)

*  Research Scholar, Department of Political Science, Aligarh Muslim
University, Aligarh, India

**  Reader Department of Political Science, AligarhMuslimUniversity, Aligarh,
India



Presence of WMD in Irag: Claims of USA 123

It annoyed theworld and al so created differences over theissue
inallied countries. Itisnow clear that there were no weapons of mass
destructioninlrag, despiterepeated all egations by President Bush and
other membersof hisadministration. It wasthe Bushadministration’s
Impatiencewith the Security Council processand unwillingnessto abide
by itsrulesand regulationsthat led it to initiate an unauthorized attack on
Iragwhichisan openviolation of international law andthewar inlraqis
widely regarded throughout theworld asillegal under international law.

TheBushadministration spokespersonsrepeatedly pointedtoan
imminent threat that Iraqwoul d use weapons of massdestruction against
theUnited Statesor itsallies, or wouldtransfer theseweaponstoterrorist
organizations. UN weaponsinspectorsin Irag prior to thewar reported
that therewere no weapons of massdestruction. The Bush administration,
however, continued to assert that Iraq had such weapons, despitealack
of credible proof, and finally warned the UN inspectorsto leave Iraq
before the United Statesinitiated what it called a“ pre-emptive” war.
Secretary of State Colin Powell, in hispresentation to the United Nations
Security Council, stated that the United Stateshad knowledge of Iragi
weapons of mass destruction and proceeded to produce intelligence
photographs of the siteswherethey were being manufactured and stored.!
The assertionsturned out to be fal se, despite extensive effortsby UN
inspectorsand USmilitary personnel, no weaponsof massdestruction
werelocatedinIrag. Thiswholly discredited thenumerouspronouncements
by members of the Bush administration that they not only knew there
were such weapons but even knew wherethey werelocated within Irag.

The Bush administration was al so adamant that therewasalink
between Irag and the Al-Qaeda. The evidenceestablishing thislink has
alsoprovedtobefalseor, at best, extremely tenuous. The other justification
produced by USA for thewar wasthat Saddam Hussein wasabad man
and evil dictator; eventhough the United States supported him despitehis
poor human rightsrecord whenit believed that it serveditsintereststo do
so. It a'so did not make an effective case for the legality, or even the
legitimacy, of an aggressivewar initiated by USA without UN authorization.

Thewordsof the US chief prosecutor at the Nuremberg Trials,
Justice Robert Jackson are worth to be mentioned. Jackson was adamant
that thetruetest of what was done at Nuremberg would bethe extent to
whichtheAlliedvictors, including the United States, applied theseprinciples
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tothemselvesinfutureyears. Jackson stated “We must never forget that
therecord on which wejudge these defendantsistherecord on which
history will judge ustomorrow. To passthese defendants apoisoned chalice
isto put it to our lipsaswell. We must summon such detachment and
intellectual integrity to our task that this Trial will commenditself to posterity
asfulfilling humanity’ saspirationsto dojustice.”? Jackson further clearly
stated that aspirationsto do justice included applying thelaw equally and
fairlytoall.“If certain actsinviolation of treatiesarecrimes,” he stated,
“they are crimeswhether the United States doesthem or whether Germany
doesthem, and we are not prepared to lay down arule of criminal conduct
against otherswhich wewould not bewilling to haveinvoked against
us.”3

The UN Charter isclear that wars of aggression are prohibited.
Article2(4) states. “ All Membersshall refrainintheir international relations
fromthethreat or use of force against theterritorial integrity or political
independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations.”* This prohibition on the use of force
findsan exceptionin Article 51 of the Charter, which alowsfor the possibility
of self-defence’.

It should be emphasi zed that thisexception to the general prohibition
against theuse of forceisvalid only inthe event of “an armed attack” and
only “until the Security Council hastaken measuresnecessary to maintain
international peace and security”.

Inthe case of the USwar against Irag, there was no armed attack
against the United Statesby Irag, nor any substantiated threat of armed
attack. Therewasno credible evidencethat Iraq had any relationship to
the 11 September 2001 deadly attacksagainst the United States. There
was, therefore, no appropriatejustification for theinvocation of the self-
defenceexceptiontothe UN Charter’ sprohibition against the use of force.
If the United States could proceed to war against Iraq onthebasisof a
claim of potential future attack, it would open the door to abroad range of
assertionsof potential future attacksby one country against another that
wouldjustify unilateral initiation of warfare, whether or not based onfactual
foundations. It would throw theinternational order into astate of chaos.

Followingthefirst Gulf war, Irag accepted aceasefire contained
in Security Council Resolution 687.° Thisresol ution imposed certain
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conditionsonlrag, including WM D disarmament obligations. Injustifying
the2003 war in Irag, Bush administration officialscontinued torely upon
the Security Council resolutionspreceding andimmediately following the
1991 Gulf war. US State Department Legal Advisers, for example, argued,
“Asalega matter, amaterial breach of the conditionsthat had been essential
totheestablishment of the cease-fireleft theresponsibility to member
statesto enforcethoseconditions, operating consistently with Resolution
678touseall necessary meansto restoreinternational peace and security
inthearea.”’

Theseofficialsfurther argued that the provisionin Resolution 1441
indicating that Iraqwasin“material breach of itsobligations’ to cooperate
with UN inspectorson WM D inspectionsunder previousresolutions,
including Resolutions 678 and 687, allowed the United Stateslegally to
initiateits attack on Irag.8 Infact, however, Resolution 1441 offered Iraq
“ afinal opportunity tocomply with disarmament obligations”, ® and Iraq
wasdoing so. I raqwas cooperating with UN inspectorson theseissues,
and theargumentsto thecontrary, by Colin Powell and othersintheBush
administration, havesincebeen exposed asmisrepresentations.*® Most
important, though, Security Council Resolution 1441 stated that the Security
Council would remain seized of thematter, thusindicating that, without
further Council authorization, therewasnolegal justificationfor theUnited
States and its alliesto proceed to war against Irag’.

Despitethenearly universal understanding of theillegality of the
war, it might be asked under what conditions it might nonethelessbe
considered |l egitimate, evenif not legal. Thislineof enquiry takesinto
account theargument that the threat of apossible attack with weapons of
massdestruction, particularly nuclear weapons, would allow for some
bending of international law to fit the extreme dangers associated with
such weapons. Inresponseto thisline of enquiry, it ssemsreasonableto
suggest that evidence of the devel opment of weapons of massdestruction,
when combined with further evidence of imminent intent to use such
weapons, could constitute asufficient threat to justify pre-emptivewar in
an attempt to prevent the use of weapons of mass destruction.

It should be understood that, evenif there had been weapons of
mass destruction in Irag, this alone would not have been a sufficient
justificationfor pre-emptivewar. Themere presence of weaponsof mass
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destructionwould beinsufficient tojustify apre-emptivewar, let alonea
preventive war. If the mere presence of weapons of mass destruction
weresufficient, it would mean that any country possessing weapons of
massdestruction would bealegitimatetarget of preventiveattack by a
potential enemy of that country. Such logic would push all statesinthe
directionof preventivewarfareand woul d substantially increaseboth the
likelihood and the danger of such wars. It would allow for attacks against
Israel onthebasisof itssecret but widely recognized nuclear weapons
programme, for attacksby either Indiaor Pakistan against the other, and
for attacks by any of the nuclear weapons states against oneanother. This
is, inpart, why thelnternational Court of Justice, inits1996 Advisory
Opinion onthelegality of thethreat or use of nuclear weapons, stated:
“Thereexistsan obligationto pursuein good faith and bring to aconclusion
negotiationsleading to nuclear disarmament inall itsaspectsunder strict
and effectiveinternational control.” 12

Thefact findingsin Iraq that there were neither weapons of mass
destructionnor linksto extremist organi zations, therewasno reasonabl e
justification, either inlegality or inlegitimacy, for the US-led war against
that country. USleaderscontinueto maketheclaimthat previous Security
Council resolutionsprovidethenecessary justification, but thisisapoor
argument that isnot borne out by scrutiny of the earlier resolutionsand, in
any event, isoverridden by thefact that the Security Council had decided
in Resolution 1441 to remain seized of the matter.

Defenders of the Iraq war claim that the removal of Saddam
Hussein by therapidly diminishing“ coalition of thewilling” will makeit
possiblefor democracy eventually to takeroot inthe country, and that a
new Iraqwill serveasamodel to other countriesintheregion, transforming
atroublesomebut oil-rich part of theworldinto onethat isstable, peaceful
and democratic. Thisisan unlikely scenario, giventherealitiesthat have
ensued asaresult of thewar.

Although many Iraqgi citizensare pleased that Saddam Hussein
wasdislodged from power, theresult of thelrag war hasbeen thedeath
of some 100,000 innocent civilians, severeinjury totensof thousands
more, and enormousdestruction of theinfrastructureof thecountry .3
Iragi society hasbeen devastated by warfareand itscitizenssubjected to
desath, injury, torture and humiliating abuses such aswererevealed at Abu
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Ghraib prison. Thepricefor regime change hasbeen very high intermsof
death and destruction. Iragwill now haveto strugglewith reestablishing
itself asasovereign state, finding itsown means of governancein apost-
Saddam and post-US occupation country. Aspart of thisstruggle, it will
haveto cometotermswithitsrelationship to the United States, which
undoubtedly seeksto ensure special privilegeswith Iragwithregardto
Iragi oil suppliesand the continued presence of UStroopsintheregion,
particularly on newly established USmilitary basesinIragitself. Of course,
theUnited Stateshasalso paid apricefor thewar intermsof itsfinancial
costs, currently estimated at over US$200 billion, thedeath and injury of
itssoldiers.

A second areaof equally severe costsof thewar against Iragisits
unfortunateimplicationsfor world order in thetwenty-first century andthe
lossof credibility inworld community. If the US proceed of aggressive
war under false pretencesagainst Irag isallowed to stand without some
form of international sanction against the United Statesand itsleaders, it
bodesill for the continuation of theworld order system established after
World War 11 to prevent “the scourge of war” 1 Clearly, the United States
isakey actor intheinternational system and, withitsoverwhelming military
and economic power, itisnot easy for theinternational community to
stand up for principlesof international law against USactionsthat violate
theUN Charter. Y et the continued viability of the Charter demandsprincipled
action by the members of the United Nations even in the face of US
pressure. Oneextremely important principleof law isthat no personor
nation standsabovethelaw. Law can berespected and ultimately enforced
only whenit appliestoal, equally and alike. TheUS-led invasion of Irag,
under fal se pretences and without UN Security Council approval, isa
direct challengeto the principle of prohibition ontheuseof forceinthe
UN Charter. Had the Security Council actually authorized the USattack
onlraq, it would have undermined the credibility of the United Nations
itself, including itscommitment to the basi ¢ principlesof itsown Charter.

Throughout the world, there have been an ongoing series of
inquiriesintointernational crimescommitted by USand coalitionleaders
ininitiating and conducting thewar against Irag intheform of international
peoplé stribunals.®® Thesetribunals, in the spirit of the Bertrand Russell
War CrimesTribunalsduring theViet Nam war, are amassing evidence of
international crimesand will bereporting theseto the public throughout
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theworld. Thisisanimportant initiativeof civil society, andit promisesto
hel p educate peopl e and governments about the dangersand criminal
nature of warsof aggression aswell ascrimescommitted inthe conduct of
thewar. Something moreisneeded, however, than leaving thismatter to
bedealt with only by civil society. The United Nations, for the health and
integrity of the organization, also needsto initiateitsowninquiry into the
nature of the USwar against Irag. Thiscould be done either in the General
Assembly or by acommittee of selected representative membersof the
United Nations and brought back to the General Assembly. Further
recommendations by the General Assembly could include acall for
reparationstothelragi people, prohibitionson the United Statesprofiting
fromitsaggression, the disgorgement of profitsalready obtained, and the
trial and punishment of responsibleUSand coalitionleadersfor their actions.

Anearly act of the Bush administration wasto “unsign” thetreaty
establishing an International Criminal Court (ICC).1® Under the Bush
administration, the United Stateshasbeen hostileto thel CC, arguing that
it did not want to subject US military personnel to the dictates of this
international court. Inlight of the UScircumvention of international law in
itsinitiation of an aggressivewar against Iraq, it becomesclearer that US
|leaderswere seeking to givethemselvesgreater degreesof freedomto
commit seriousviolationsof international criminal law without being
subjected to the jurisdiction of the court.

No country, even the most powerful, should beimmunefrom
international law. TheUnited Nationsowesit toitself andtotheprinciples
for which the organization stands not to allow the law to beviol ated without,
at aminimum, drawing public attentionto theviolations. Although areport
by theUnited Nationsonillegal actionsby amember state might upset the
government of that state, it would also help to draw the attention of the
peopleof that country toillegal actsbeing committedintheir name. This
would bear someresemblanceat theinternational level to thetruth aspect
of the Truth and Reconciliation Commission that was successfully usedin
South Africaafter apartheid ended and Nelson Mandelawasrel eased
from prison to become president of that country.*” It would be useful for
aUN committee examining theviolationsof international law intheUS-
led war against Iraq asotolook carefully into the more than adecade of
sanctionsimposed upon Irag and theresults of those sanctionsintermsof
human life and suffering of innocent parties.
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Theworld continuesto stand at acrossroads. Inonedirectionis
acontinuation of the status quo based on double standardsrelated to
weaponsof massdestruction; intheother directionisaworldinwhich
international law appliestoal countries, eventhemost powerful. The
world’ scountries, acting through the United Nations, must find away to
end doubl e standardsrel ating to weapons of massdestruction and, at the
sametime, tofulfil the promise of the Nuclear Non-Proliferation Treaty to
achievetotal nuclear disarmament through the phased elimination of all
nuclear arsenals. Prohibitionsal ready exist onchemical andbiological
weapons, but theinternational community must find away to ensurethe
viability of theseprohibitionsthrough robust inspectionand verification
mechanisms. Intheshort run, thewar against Irag hasalerted theworldto
the dangers of a breakdown of accepted international norms and
prohibitions against aggressive war. In the longer run, however, the
resolution of thisproblemwill requirethestrengthening of theUnited Nations
itself and theending of current doubl e standards applied to the possession
of weaponsof massdestruction. Thestarting point for addressing this
problemisfor the United Nationsto takeresponsibility for reviewing and
eval uating what happened |eading to thewar against Iraq and to draw
attention to violationsof the UN Charter that occurred when the United
States and its coalition partners proceeded to invade and occupy Irag
without authorization by the Security Council. Indoing so, itislikely that
theinescapable conclusionwill bethat theUS-led war was neither legal
nor legitimate.

Thelragwar hasbeen astep backward for international law, has
harmed the authority of the UN Security Council and hasundermined the
credibility of the United Statesin the eyes of theworld. The United Nations
isfaced with the dilemmaof reasserting the post-World War || emphasis
on ending the “scourge of war” in the face of a disturbing pattern of
unilateralism, exceptionalismanddisregardfor international law displayed
by the United States. Theinternational community, acting through the United
Nations, needsto establish effectivelimitationson unilateral action by all
statesand to censure and apply sanctionsto any country, including the
most powerful, that defiesthedictatesof international law. Ataminimum,
the UN Genera Assembly should conduct athorough review of the
circumstancesleading totheinitiation of war against Irag, and determine
authoritatively whether that war wasconducted legally withreferenceto
international law.
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Thismatter cannot beleft in the hands of the UN Security Council
sincethe United States, asapermanent member, would exerciseitsveto
power to prevent such areview from going forward. If the General
Assembly deemsit appropriate, it can turntothe International Court of
Justicefor an advisory opinion on thematter. The UN report or advisory
opinion of the Court should be made public and widely disseminated. The
General Assembly should makeproposal son preventing aggressivewars
inthefutureand onthecircumstancesinwhichhumanitarianinterventions
areappropriate. Werethe United Nationsthoroughly to review the matter
andissueastrong report, itispossiblethat theinternational community
could learn from what has happened and attempt to control such
unauthorized and costly interventionsmoreeffectively inthefuture.
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